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Court of Appeals of the District of Columbia. 


No. 2965. 

Hattie A. Edelin, Appellant, 
vs. 

District of Columbia, &c. 


a Supreme Court of the District of Columbia. 

Equity. No. 33943. 

Hattie A. Edelin, Plaintiff, 
vs. 

District of Columbia, a Municipal Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mention^, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Amended BiU of Com'plaint. 

Filed February 26, 1916. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 33943. 

Hattie A. Edelin, Plaintiff, 
vs. 

District of Columbia, a Municipal Corporation, Defendant. 

To the Supreme Court of the District, of Columbia holding an 
Equity Court, the plaintiff, Hattie A. Edelin, respectfully represents 
and avers as follows: 

First She is an adult citizen of the United States, a resident of the 
District of Columbia, a married woman dealing in relation to her 
sole and separate estate and sues in her own right and behalf. 

l_2965a 
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Second. The defendant, District of Columbia, is a Municipal Cor¬ 
poration created by an Act of Congress of the United States of 
America and is sued in its own right and behalf in reference to the 
matter hereinafter set forth. 

Third. Plaintiff is the record owner and in the exclusive posses¬ 
sion thereof of Lot numbered fifteen (15) in Elizabeth M. Powers’ 
subdivision of Lots in block numbered forty-two (42), Holmead 
Manor, in the District of Columbia, as per plat recorded in the Sur¬ 
veyor’s office of the said District in County Book 8, at page 69, and 
was such on June 10,1913. 

Fourth. That by an Act of the said Congress, approved June 21, 
1906, entitled “An Act providing for the establishment of a uniform 
building line on streets in the District of Columbia, less than 

2 ninety feet in width”, it was enacted as follows: 

“Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, that the 
Commissioners of the District of Columbia be, and they are hereby 
authorized to establish building lines on streets, or parts of streets lass 
than ninety feet wide, in the District of Columbia, upon the presenta¬ 
tion to them of a plat of the street or part of street upon which such 
action is desired, showing the lots and the names of the record owners 
thereof, and accompanied by a petition of the owners of more than 
one-half of the real estate shown on said plat requesting that build¬ 
ing lines be established, or when the Commissioners deem that the 
public interests require that such building lines be established: 
Provided, that no such building line shall be established on any part 
of street less than one block in length. 

“Sec. 2. That upon the filing of such plat and petition in the office 
of said Commissioners, or when the Commissioners shall deem that 
the public interests require it, the said Commissioners shall institute 
condemnation proceedings in the supreme court of the District of 
Columbia, sitting as a district court, by a petition in rem, particu¬ 
larly describing the land to be taken, which petition shdl be ac¬ 
companied by duplicate plats, to be prepared by the surveyor of said 
District, showing the location of said proposed building lines, the 
number of square feet to be taken from each lot or part of lot and 
the boundaries thereof in each square or block and such other in¬ 
formation as may be necessary for the pu^oses of such condemnar 
tion. Upon the filing of such petition, one copy of the plat, 

3 indorsed with the docket number of the case, shall be returned 
by the clerk of said Court to the said surveyor for record in 

his office. 

“Sec. 3. That the condemnation proceedings herein provided for 
shall be in accordance with the provisions of sections sixteen hundred 
and eight / to sixteen hundred and twelve, both inclusive, of the 
Code of Law of the District of Columbia as amended February 
twenty-third, nineteen hundred and five, as far as the same are ap¬ 
plicable; and that the assessment proceedings and assessment area 
for the establishment of building lines herein provided for shall be 
the same as that provided in section sixteen hundred and eight j of 
said Code for assessments in the opening, extension, widening, and 
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straightening of alleys or minor streets, in the same manner as if 
the establishment of building lines had been included in said section. 

^^Sec. 4. That said Commissioners, whenever they deem it desir¬ 
able in the interest of economy, may permit buildings existing at 
the time said building lines are established and which project beyond 
said lines to remain until such time a« the owner of said buildings, 
desires to rec*onstruct or substantially alter the said buildings: Pro¬ 
vided, That the Act of Congress approved March third, eighteen 
hunted and ninety-one, providing for certain projections upon street 
parkings shall apply to all parkings establish^ under the Act, and 
the control of said parkings otherwise shall be vested in the Com¬ 
missioners of the District of Columbia, who are hereby authorized 
to make and enforce all reasonable and necessary regulations for 
their care and preservation. 

^^Sec. 5. That the appropriation available for opening alleys and 
minor streets in the District of Columbia is hereby made 

4 available for the purpose of establishing building lines as 
provided for herein. 

‘^Sec. 6. That the Act of Congress entitled ‘^An Act to provide for 
the establishment of building lines on certain streets in the District 
of Columbia, and for other purposes,’^ approved January twelfth, 
eighteen hundred and ninety-nine, be, and the same is hereby, re- 
p^ed. 

Fifth. That pursuant to the authority conferred upon them by 
the aforesaid Act of Congress, the Commissioners of the District of 
Columbia then in office, on June 13, 1910, (and while plaintiff was 
the owner and possessor of the real estate and premises aforesaid) 
filed in this Court, holding a District Court, a petition in rem for 
the acquisition by condemnation of the East twenty-five feet of all 
the lots on the West side of Thirteenth street, between Park Road 
and Monroe street, for the purpose of establishing a uniform build¬ 
ing restriction line on the said side of said street between Park Road 
and Monroe street, Northwest, in the District of Columbia, notwith¬ 
standing the fact that a uniform building line already existed along 
said side of said street -as hereinafter set forth, in front of fully 
two-thirds of the property involved. 

That prior to June 13, 1910, to wit, July 31, 1895, and March 
26, 1897, there was established of record, by dedication among the 
land and Surveyor’s records of said District, a uniform building re¬ 
striction line along lots 18 to 31, both inclusive, on the West side of 
Thirteenth street, between Park Road and Monroe street. Northwest, 
being fully two-thirds of the frontage on the West side of said Thir¬ 
teenth street; that prior to June 13, 1910, all the lots abutting the 
West side of Thirt^nth street were improved by three story brick 
dwelling houses with the exception of Lots 11 and 12, which 

5 were vacant and unimproved and Lot 35 on which stood a 
store; that in erecting the aforesaid dwelling houses on Lots 

22 to 31 inclusive, fronting on the West side of said Thirteenth 
street, the builders and owners thereof recognized and built in 
accordance with the aforesaid building restriction line established 
July 31, 1895, and March 26, 1897; that the building line estab- 
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lished in said District Court Cause 880, is identical with the one 
previously established by dedication and extends the same to Park 
Road. 

The aforesaid building restriction line established by dedication 
did not extend to or control the erecting of buildings on Lot 35, 
fronting on said Thirteenth street, and therefore the owner of that lot 
erected a building thereon and projected a part thereof beyond the 
aforesaid building line established North of that lot. 

Thst prior to June 13, 1910, more than fifty per cent of the 
owners of property on the West side of Thirteenth street. Northwest, 
between Park Road and Monroe street conceived the idea that their 
particular property would be benefited by the prolongation of the 
aforesaid uniform building line along the whole side of said s<mare 
and thereupon they, to satisfy their {esthetic tastes, wrote the Com¬ 
missioners of the District of Columbia requesting that a uniform 
building line be established along the West side of Thirteenth street; 
no other owners in the square or confronting squares joined in the 
request. 

That the Commissioners of the District of Columbia, sitting as a 
board, never determined that the condemnation proceeding com¬ 
plaint of was in the public interest, that any public exigency or 
necessity required it, or that it was for public use, and in their 
6 resolution directing the institution of the said condemnation 
proceeding they acted exclusively on the written request afore¬ 
said of the several property owners who desired the establishment of 
said building restriction line. 

That said Thirteenth street. Northwest, between Park Road and 
Monroe street, is a paved and graded street with sidewalk and curb 
on each side; that the condemnation proceeding aforesaid was not 
initiated for the purpose of widening the said street or the said side¬ 
walks thereon as the same were and are in alignment with the other 
curbs, sidewalks and thoroughfares North and South thereof on 
said street 

That prior to June 13, 1910, the building restriction line estab¬ 
lished as aforesaid was twenty-five feet West of the East line of the 
said lots and the said twenty-five front feet of each lot was used by 
the owners of the respective lots as their front yards and lawns and 
most of them were enclosed with substantial fences and hedges. 
Since the condemnation proceeding aforesaid no change whatsoever 
has occurred in the physical condition of the property affected thereby 
other than the removal of the aforesaid building projection on Lot 
35; that in all other respects the front yards of the property, namely, 
the twenty-five feet involved in said condemnation proceeding, re¬ 
mains enclosed and occupied by the respective original owners as a 
part of their respective property and is used and enjoyed exclusively 
by them and plaintiff avers that the condemnation proceeding afore¬ 
said never contemplated any change in the physical condition except 
as aforesaid. 

That the aforesaid condemnation proceeding was not for the benefit 
of the general public and no public exigency or necessity exist^ 
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therefor, and the general public has not derived any benefit 

7 of the land acquired or the building restriction line estab¬ 
lished by said condemnation proceeding; that the building 

restriction line established in said District Court proceeding was 
for the sole benefit and exclusive use of the independent owners of 
lots 22 to 31 inclusive, 11 and 12 and 35 and was not a public use 
for the benefit of the public at large or public agencies; that the 
ground acquired by said condemnation proceedings is not in the 
possession, occupation or enjoyment of the public or of any public 
agencies, but is exclusively in the possession, occupation and en¬ 
joyment of the orignal owners thereof and that the general public at 
large have not and cannot avail themselves of any public use of the 
land condemned or the building restriction line established by said 
condemnation proceeding. That the aforesaid condemnation pro¬ 
ceeding instituted under semblance of public use in fact was not for 
public use but for the exclusive benefit of particular and independent 
owners of said lots, but who do not enjoy the same in common be^ 
cause of the enclosure thereof by the various lot owners, and therefore 
was for private and not public use. 

The assessment against plaintiff's said property complained of 
herein was levied for the purpose of defraying part of the whole cost 
and expense incident to tne establishment of the aforesaid building 
restriction line (no part thereof being paid by the defendant or the 
federal government) on the theory that her said property should 
bear a portion of said cost and expense because the use for which the 
building restriction line was established was a public and not a private 
use, but plaintiff avers that the establishment of said build- 

8 ing restriction line was not a public use, but was for the orna¬ 
mentation of the property affected thereby and solely for the 

benefit of the property owners on the West side of Thirteenth street, 
Northwest, and made to satisfy their aesthetic tastes, and being such 
no legal liability could be imposed upon her property for any of the 
cost or expense incident thereto and that the lien complained of 
herein is, for that reason, in contravention of the fourteenth article 
of amendment of the Constitution of the United States in that it re¬ 
quires plaintiff to pay for property acquired for private and not pul> 
he use and is the equivalent of taking her property for private and 
not for public use. 

That prior to and since the institution of the said condemnation 
proceeding no regard whatsoever for the ornamentation of property 
on the North side of Park Road between Thirteenth street and Four¬ 
teenth street has existed, and buildings are allowed to be constructed 
there up to the pavement and no building restriction whatsoever 
exists there. She further avers that recently the owners of the lot 
on the West adjoining hers were allowed by the defendant and have 
erected a two story apartment house and its front thereof abuts within 
three feet of the side-walk and projects fully thirty feet beyond the 
building line established by the dwelling on her property and this 
has darkened and damaged her property to a great extent. 

Sixth. Plaintiff avers that inasmuch as a lawful uniform building 
restriction line had been dedicated and established of record along 
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the fronts of Lots 18 to 31 both inclusive, on the West side of Thir- 
t^nth street between Park Road and Monroe street Northwest, (the 
line thus established being the same line established in said District 
Court Cause), there was no necessity, public or private, for the 

9 inco^oration of the East twenty-five feet of those respective 
lots in the said condemnation proceeding and that the result 

of the incorporation thereof in the said condemnation proceeding 
materially increased the award of damages by the jury and neces¬ 
sarily materially increased the assessment of benefits therein; that 
the incorporation of the East twenty-five feet of the aforesaid lots 18 
to 31, both inclusive, was prejudicial to plaintiff and her property 
rights and was unwarranted by the Statute under which the proceed¬ 
ing was instituted. 

Seventh. That thereafter, March 22, 1911, proceedings were had 
in said cause resulting in a verdict and award filed by the Jury, ap¬ 
pointed by the Court, finding damages in the amount of $14,058.84, 
expenses of the proceeding, $421.56 and assessed as benefits the aggre¬ 
gate thereof, $14,480.40, against property which the Jury found 
would be benefited by the aforesaid establishment of said building 
line; that thereafter certain exceptions were filed to the aforesaid 
verdict and award of the Jury by certain property owners affected 
thereby. 

Eighth. That Section i608i of the Code of Law of the District of 
Columbia which is incorporated in and made a part of the aforesaid 
Act of Congress is as follows: 

“That the Court shall have power to hear and determine any 
objections which may be filed to said verdict or award, and to set 
aside and vacate the same, in whole or in part, when satisfied that 
it is unjust or unreasonable, and in such event a new jury in the case, 
. having the qualifications hereinbefore mentioned, shall be sum¬ 
moned, who shall proceed to assess the damages or benefits, as the 
case may be, in respect of the land as to which the verdict 

10 may be vacated, as the case of the first jury: Provided, that 
the exceptions or objections to the verdict and award shall be 

filed within thirty days after the return of such verdict and award: 
And provided further. That if the Court is satisfied that part of the 
verdict or award should be set aside or vacated, then and in that 
event, at the election of the said Commissioners, the court shall set 
aside and vacate the entire verdict or award and a new jury shall 
be summoned in the case as aforesaid. The verdict of a new jury 
summoned in accordance with the provisions of this section shall be 
final, and if the amount of damages assessed by any new jury sum¬ 
moned as aforesaid shall not be greater, or if the assessment of ben¬ 
efits shall not be less than the amount assessed by the jury first sum¬ 
moned, accor(hng as the objection to the verdict may have been to 
the assessment of damages, or benefits, the costs of the new jury shall 
be assessed against the property of the party or parties objecting, but 
if the party or parties should prevail by the verdict of the new jury, 
either in increasing his or their damages, or in diminishing the as¬ 
sessment for benefits, then, and in that event, the costs of the new 
jury shall be paid by the District of Columbia, and if the Commis- 
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sioners of the District of Columbia do not elect that the entire ver¬ 
dict shall be set aside, and the same be set aside or vacated in part, 
the residue of the velvet and award shall not be affected thereby.” 

Ninth. That thereafter, to wit, on June 9, 1911, the Justice hold¬ 
ing said District Court vacated and set aside the aforesaid verdict and 
award of the said Jury and directed the United States Marshal to 
summon a new Jury in the premises, said order being as fol¬ 
lows: 

11 “Upon consideration of the objections and exceptions which 
have been taken and filed to the verdict of the jury returned 

on the 22nd day of March, A. D. 1911, it is by the Court this 9th 
day of June, A. D. 1911, ordered that the said objections and excep¬ 
tions be and the same are hereby sustained in so far as they relate 
to assessments against any lots, pieces, or parcels of land comprised 
in Squares 2842 and 2833, and it is further ordered that the said as¬ 
sessments against said lots in said squares, as to which objections have 
been filed, be and the same are, hereby vacated and set aside; and 
upon the motion of the Commissioners of the District of Columbia 
by their counsel, it is further ordered that the said verdict be, and 
the same is, in all respects set aside and that the Marshal summon a 
jury of five judicious, disinterested men, not related to any person 
interested in these proceedings and not in the service or employment 
of the District of Columbia or of the United States, to be empanelled 
and sworn herein on the 13th day of October, A. D. 1911, at ten 
o'clock A. M. to ascertain the damages each owner of land taken 
may sustain by reason of the establishment of a building line on 
the West side of 13th street, between Park Road and Monroe st., 
for which this proceeding has been instituted and condemnation of 
land necessary for the establishment of the said building line, and to 
assess the benefits resulting therefrom, including the expenses of 
these proceedings in accordance with the provisions of Sec, 1608/ of 
the Code of Law for the District of Columbia. 

By the Court: 

HARRY M. CLABAUGH, 

Chief Justice/^ 

12 That a second Jury was summoned and on December 12, 
1911, its verdict and award was filed finding damages in the 

sum of $7,175.33, the expense of the second and first proceedings, 
$721.55, and assessing the aggregate thereof $7,896.88, as benefits 
agmnst the property it found benefited by the establishment of said 
building restriction line; that thereafter, to wit, on April 5, 1912, 
the second aforesaid verdict was ratified and confirmed by the Court 
and thereupon, ^ provided by section 1608Z of the Code, which 
reads as follows: 

“That when confirmed by the court the several assessments herein 
provided to be made shall severally be a lien upon the land assessed 
and shall be collected as special-improvement taxes in the District of 
Columbia, and shall be payable in four equal annual installments, 
with interest at the rate of four per centum per annum from and 
after sixty days after the date of confirmation until paid. That said 
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court may allow amendments in form or substance in any descrip¬ 
tion of property proposed to be taken, or of property assessed for ben¬ 
efits, whenever such amendments will not interfere with the sub¬ 
stantial rights of the parties interested, and any such amendment 
may be made after as well as before the order or judgment confirm¬ 
ing the verdict or award aforesaid.” 

the assessment of benefits found by the aforesaid second verdict be¬ 
came liens upon the property assessed therefor bv the said second 
jury in favor of the District of Columbia, the defendant herein, of 
which said property plaintiff’s said property was one parcel. 

Tenth. That by the verdict and award of the first jury summoned 
and sworn in said cause plaintiff’s said property, which is also 

13 known as Lot 15 in Square 2838, was assessed benefits in the 
sum of $125.00, and by the verdict and award of the second 

jury, which superseded and annulled the verdict and award of the 
first jury in said cause, plaintiff’s said property was assessed benefits 
in the sum of $375.00. 

Eleventh. That plaintiff never personally or through Counsel 
submitted, to the jurisdiction of the District Court; she never ac¬ 
cepted and her said property never received any benefit from said 
proceeding or the building restriction line established thereby. That 
plaintiff never, until after the ser\’ice of a bill upon her for the 
aforesaid assessment and after the erection of the Apartment house 
on the West adjoining her property, investigated the regularity of 
the proceeding in said District Court cause and she assumed that 
the Commissioners of the District of Columbia at all times would 
take proper steps and safeguard her property rights and not omit to 
comply strictly with all provisions of the Statute made for the pro¬ 
tection of the public in these matters. She avers that the require¬ 
ment of the Statute that two plats should accompany the petition 
was a mandatory requirement and that the transmittal of a copy 
thereof to the Surveyor’s office of said District was a means of afford¬ 
ing her notice of the pendency of the condemnation proceeding; 
that the said requirement of riling duplicate plats is also incor¬ 
porated in Section 1608e of the Code governing the op’ening, widen¬ 
ing, extending or straightening of alleys or minor streets and is a 
reasonable prerequisite to the condemnation of land and unless 
complied with by the Commissioners, no jurisdiction of the cause 
can be obtained by the Court. That her said property lies on the 
North side of Park Road and does not abut Thirteenth street or the 
aforesaid building restriction line and the establishment of said 
restriction line in no manner affects her said property or 

14 restricts the use or the construction of buildings along the 
North side of said Park Road where her property is situated 

and along which side of said Park Road there is no building re¬ 
striction line. 

Twelfth. There has been served upon plaintiff by the municipal 
authorities of the defendant corporation a tax bill for the aforesaid 
assessment of $375.00, with interest at four per centum per annum 
from Jime 5, 1912, a copy of which said biU is filed herewith, made 
a part hereof and mark^ “Plaintiff’s Exhibit No. 1.” 
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Thirteenth. That since the aforesaid bill was served upon her, 
plaintiff has investigated the proceedings had by the defendant cor¬ 
poration in the aforesaid cause and in the office of the defendant 
corporation and avers and will prove by competent testimony at the 
hearing of this cause that the aforesaid lien created by the aforesaid 
second verdict and award of the jury confirmed by the CJourt as 
aforesaid, is irregular and void and casts a cloud upon her title of 
the aforesaid property and should be removed by decree of this 
Honorable Court. She avers, however, that all of the defects and 
irregularities complained of by her herein vitiate the aforesaid lien 
and do not appear of record but will be proved by evidence aliimde. 

Fourteenth. She avers that the aforesaid proceeding was insti¬ 
tuted by the Commissioners of the District of Columbia at the in¬ 
stance of certain property owmers on the West side of Thirteenth 
street. Northwest, and that the Commissioners of the District of 
Columbia neither singly nor as a board ever deemed that the public 
interests required that said building line be established. 

Fifteenth. Plaintiff avers that the aforesaid assessment 

15 levied against her said property and which by virtue of the 
aforesaid section 1608^ of the Code is a lien thereon, is in¬ 
valid and void because of the following, among other, reasons: 

(a.) The aforesaid Act of June 21, 1906, under which the afore¬ 
said condemnation proceeding was initiated, provides in section 
two thereof that the petition of the Commissioners “shall be ac¬ 
companied by duplicate plats, to be prepared by the Surveyor* of 
said District, showing the location of said building lines, the num¬ 
ber of square feet to be taken from each lot or part of lot and the 
boundaries thereof, in which square or block, and such other in¬ 
formation as may be necessary for the purpose of such condemna¬ 
tion. - Upon the filing of such petition, one copy of the plat, in¬ 
dorsed with the docket number of the case, shall be returned by the 
clerk of said Court to the said Surveyor for record in his office,” 
but plaintiff avers that the Court records and proceedings show that 
the quoted portion of said Act was not complied with by the Com¬ 
missioners of said District and that two plats did not accompany the 
petition nor were ever filed in the cause, and no copy of the plat 
indorsed with the docket number of the case was returned by the 
clerk of the Court to the Surveyor for record in his office ana that 
no official copy of the plat indorsed as required by the said Act is 
on ffie in the office of the Surveyor of the District of Columbia. 

Plaintiff avers that the failure of the Commissioners of the Dis¬ 
trict of Columbia to comply with these essential, mandatory and 
jurisdictional provisions of the said Act of June 21, 1906, vitiates 
the entire condemnation proceeding and by reason of the omission 
on the part of the said Commissioners to comply therewith, the Dis¬ 
trict Court never obtained jurisdiction, and any award or 

16 verdict rendered by any jury appointed and sworn in that 
cause is nugatory. 

( 6 .) Without waiving the benefit of the previous objection to the 
jurisdiction of the Court in the premises, but expressly relying 
thereon, plaintiff further shows the Court that Section I 6 O 82 of the 
2—2965a 



10 HATTIE A. EDELIX VS. DISTRICT OF COLUMBL\, A'C. 

Code which is incorporated in and made a part of said Act of June 
21, 1906, provides that “at the election of the said Commissioners, 
the Court shall set aside and vacate the entire verdict and award and 
a new jury shall be summoned in the case,’’ and plaintiff avers that 
the Commissioners of the District of Columbia never singly or as 
a board elected to have the first verdict and award filed in said cause 
vacated and set aside and they never filed in the said condemnation 
cause any motion for that purpose; all that appears in said cause 
in this regard is the recital in the aforesaid copied decree of June 9, 
1911, which recital plaintiff avers does not show any election by the 
said Commissioners to vacate the first verdict and award, but only 
a verbal motion of the Counsel representing them to set aside the 
same. Plaintiff avers that this action on the part of the Corporation 
Counsel was illegal and did not satisfy the requirements of section 
1608i of the Code and was prejudicial to the interests of the plaintiff. 

Sixteenth. Plaintiff avers that she has no adequate and complete 
remedy at law in the premises as it will require evidence outside of 
the record to prove the allegations of this bill, as all the facts set 
forth herein do not appear of record in the said condemnation pro¬ 
ceeding. Plaintiff further avers that the aforesaid condemnation 
cause being a proceeding in rem and based exclusively on the au¬ 
thority given hy the aforesaid Act of June 21, 1906, she had the 
right to rely upon the compliance therewith by the Commissioners 
of the District of Columbia, and the provisions of that Act 
17 must have been strictly complied with by the Commissioners 
of said District in order to subject plaintiff’s said property to 
a valid lien and that unless thus complied with the Court was with¬ 
out jurisdiction in the premises or of plaintiff’s said property and 
that all proceedings had thereunder are void. 

Seventeenth. Notwithstanding the invalidity of the aforesaid Dis¬ 
trict Court proceeding and the assessment levied upon plaintiff’s 
property, as shown herein, plaintiff is advised by Counsel that she 
should offer to do equity in order to invoke the aid of the Court in 
her behalf, and therefore she hereby tenders herself ready to pay to 
the defendant such amount, if any, as the Court may, upon a full 
hearing of this cause, deem equitable to impose. 

The premises considered, the plaintiff therefore prays: 

1. That the cloud cast on her title to the property described in 
this bill by the aforesaid assessment and lien may be removed and 
the defendant perpetually restrained from collecting or attempting 
to collect the same or any part thereof, and the same be ordered 
cancelled on the records of the defendant corporation. 

2. That she may have such other and further relief in the prem¬ 
ises as the Court deems proper, to which end she prays for process 
of subpoena against the defendant. District of Columbia, requiring 
it to appear and answer the exigency of this bill, but not under oath, 
answer under oath being expressly waived. 

HATTIE A. EDELIN. 

GEORGE C. GERTMAN, 

Plaintiffs 'Attorney. 



11 . 


HATTIE A. EDELIN VS. DISTRICT OF COLUMBIA, «feC. 

18 District of Columbia, ss: 

I do solemnly swear that I have read the foregoing bill by me sub¬ 
scribed and I know the contents thereof; that the facts therein stated 
.as of my personal knowledge are true and those stated as upon in¬ 
formation and belief, I believe to be true. 

HATTIE A. EDELIN. 

Subscribed and sworn to before me this 25 dav of February, 
A. D. 1916. 

[seal.] RANDOLPH D. HOPKINS, 

Notcvnj Public, 

Petition to Dismiss. 

Piled March 28, 1916. 

♦ ♦♦♦♦♦♦ 

Comes now the District of Columbia, the defendant herein, and 
moves the Court to dismiss the amended petition herein filed, upon 
the ground, that, on its face said amended petition purports to be an 
attempt to set aside in a collateral preceding the final judgment 
of a court having entire jurisdiction to render said judgment, both 
as to subject matter and as to person. 

CONRAD H. SYME, 

J. F. SMITH, 

Attorneys for Defendant. 


Opinion Sustaining Motion. 

Filed February 7, 1916. 

^ 4: 3(e 

The bill herein seeks to enjoin and cancel a special assessment 
levied in condemnation proceedings conducted before the 
19 District Court Division of this Court. The defendant has 
filed a motion to dismiss. 

In the opinion of the Court, this motion to dismiss should be sus¬ 
tained. The question of whether or not the public interests re¬ 
quired the condemnation in question could have been raised in the 
condemnation proceeding itself. Fay v. Macfarland, 32 App. D. C. 
295. The doctrine of res judicata prohibits a party from foregoing 
the raising of that question in the condemnation proceeding, and 
then seeking to raise it in an independent or collateral suit. More¬ 
over, the requirement of the statute that an extra copy of the plat 
be filed with the petition for the purpose of having^ the clerk return 
it to &e surveyor^ office, is obviously one of an administrative char¬ 
acter only and for the benefit of the surveyor’s office, and does not 
constitute a condition precedent to the in^tution of the proceed¬ 
ing. Hence, it is not jurisdictional, and objection in connection 
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therewith could only be urged in the condemnation proceeding it¬ 
self. 

Finding nothing in the averments made by plaintiff to constitute 
a cause of action, the motion to dismiss is sustained both as to the 
original bill and the supplemental bill. 

Motion to dismiss sustained. 

THOS. H. ANDERSON, Justice. 


Decree. 

Filed April 7, 1916. 

This Cause coming on to be heard upon the motion filed March 
28, 1916, to dismiss the plaintiff’s amended bill filed Feb- 
20 ' ruary 26, 1916, and the same ha\dng been argued by Coun¬ 
sel and considered, it is by the Court this -7th day of April, 
A. D. 1916, ordered and decreed that said motion be and it is hereby 
granted and the said amended bill is hereby dismissed; the reason 
therefore being contained in the opinion previously filed herein. 

THOS. H. ANDERSON, Justice. 

From this decree the plaintiff, in open Court, notes an appeal to 
the Court of Appeals of the District of Columbia and the penalty of 
her bond is fixed at Fifty dollars ($50.00). 

THOS. H. ANDERSON, Justice. 


Memorandum. 

April 11,1916.—^Appeal Bond approved and filed. 


Assignment of Errors. 
Filed April 18, 1916. 




First. The Court erred in holding as a matter of law that the 
plaintiff was not entitled to the relief prayed. 

Second. The Court erred as a matter of law in holding that the 
filing of the plats referred to in the Bill was directory and not manda- 


to 


iiy. 

Third. 
Bill. 


The Court erred in entering the decree dismissing the 


GEORGE C. GERTMAN, 

A ttomey for Plaintiff. 
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21 Designation of Record, 

Filed April 18, 1916. 

♦ ♦ ♦ ♦ ifi m ♦ 

The plaintiff (appellant) hereby designates the following as the 
record upon her appeal to the Court of Appeals: 

1. Amended Bill of Complaint filed February 26, 1916. 

2. Defendant’s motion to dismiss filed March 28, 1916. 

3. Opinion of the Court filed in the cause. 

4. Decree of April 7, 1916, dismissing the amended Bill. 

5. Memorandum of appeal or order. 

6 . Memorandum of filing and approving of bond on appeal. 

7. Assignment of errors. 

8 . This designation. 

GEORGE C. GERTMAN, 

Attorney for Appellant. 


22 Supreme Ccnrt of the District of Columbia. 

United States of America, 

District of Colvmhia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
21 , both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which, is 
made part of this transcript, in cause No. 33943 in Equily, wherein 
Hattie A. Edelin is Plaintiff and District of Columbia, a municipal 
corporation is Defendant, as the same remains upon the files and 
of record in said Court 

In testimony whereof, I hereunto subscribe my name and aifiT 
the seal of said Court, at the City of Washington, in said District, 
this 24th day of April, 1916. 

[Seal Supreme Court of the District of Columbia,] 

JOHN R. YOUNG, CUrk. 

Endorsed on cover: District of Columbia Supreme Court .No. 
2965. Hattie A. Edelin, appellant, vs. District of Columbia, &c. 
Court of Appeals, District of Columbia, Filed May 8,1916. Henry 
W. Hodges, clerk. 
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Columbia 

October Teiro, 1916, 


GOSORGE JCX GERTMAN,/^.-,^ 

Aitotney for A^ellant 
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HATTIE A. EDELIN, Appellant, ] 

\ No. 2965 

I 

DISTRICT OF COLUMBIA, Appellee. \ 


BRIEF FOE APPELLANT 


STATEMENT OF THE CASE. 

This is an appeal by the plaintiff below from a final de¬ 
cree dismissing her Bill on the appellee’s demurrer there¬ 
to (R., 12 ). 

The Bill sought the removal of a cloud upon her prop¬ 
erty created by an assessment of benefits levied in a District 
Court proceeding for the establishment of a building re¬ 
striction line on Thirteenth street (R., i-ii). 

The appellee’s demurrer set up that the appellant was at¬ 
tempting to obtain relief, in a collateral proceeding, from a 
judgment of a Court having jurisdiction of her property 
and person (R., ii). 
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Some of the imix^rtant allegations -of the Bill admitted 
bv the demurrer, or motion to dismiss, are— 

1. That the District Court, in which the assessment 
was levied, was without jurisdiction of the subject 
matter inasmuch as the provisions of the statute 
under which the proceeding was insJtituted had not 
been complied with. 

2. That at least two-thirds of the property condemned 
in the proceeding had already been dedicated for 
the purix)se and a building restriction line estab¬ 
lished of record. 

3. That the use for which the property was sought to 
be acquired was not a public use but only a private 
use and that therefore appellant’s property could 
not lawfully be assessed benefits. 

4. That the Commissioners of the District never deter¬ 
mined that the proceeding complained of was in the 
public interest, or that any public e.xigency or neces¬ 
sity recjuired it. or that the property was to be con- 
demnecl for public use, but they acted and instituted 
the proceeding solely upon the written request of 
the property owners on Thirteenth street in the im¬ 
mediate sc[uare where the building line was estab¬ 
lished. 

5. That the condemnation proceeding was not for the 
benefit of the public and no public exigency or ne¬ 
cessity existed therefor, and the general public has 
not derived any benefit of the land acquired: that 
the land acquired is not in the possession, enjoy¬ 
ment or occupation of the public or of any public 
agencies but e.xclusively in the enclosed occupation' 
enjoyment and possession of the original owners 
thereof and that it was never intended to be other¬ 
wise: that the said condemnation proceeding insti¬ 
tuted under the semblance of public use in fact was 



not for public use but for the exclusive benefit of 
particular and independent owners of the lots con¬ 
cerned in the proceeding who do not enjoy the same 
in common with the public. 

6. That the inclusion of the dedicated property in the 
condemnation proceeding materially increased the 
damages and benefits and was prejudicial to her. 

7. That the first award in the cause was improperly 
vacated. 

8. That she is without adequate remedy at law and 
that it would be unconscionable to allow the cloud 
to remain upon her.land. 

ASSIGNMENT OF ERRORS (R., 12). 

1. The court erred in holding as a matter of law that 
the plaintiff was not entitled to the relief prayed. 

2. The court erred as a matter of law in holding that 
the filing of the plats referred to in the Bill was 
directory and not mandatory. 

3. The court erred in entering the decree dismissing 
the Bill. 

^ ARGUMENT. 

Equity Rule 32 in part provides: 

“Demurrers and pleas are abolished. Every defense 

in point of law arising uix>n the face of the bill shall 

be made by motion to dismiss.’^ 

In view of the positive allegations of the Bill admitted 
by the demurrer it is difficult to understand how the de¬ 
murrer was sustained. 
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Upon examination of the Act of June 21, 1906, it will be 
noticed that before the Commissioners can institute a pro¬ 
ceeding to establish a uniform building line, one of two 
conditions must exist; viz, more than one-half of the prop¬ 
erty owners desiring the establishment of the line must 
hie a plat with them and petition for the establishment of 
the line, or, they (the Commissioners) must deem that 
the public interests require the building line to be established. 
As soon as either of these conditions arise the Commis¬ 
sioners are empowered to hie a petition setting forth the 
requisite facts and accompany it with two plats, upon the 
face of which certain things must appear, one to be in¬ 
dorsed by the clerk of the court, in the manner required, and 
transmitted bv him to the surveyor for record in his office. 

FAILURE TO FILE PLATS IS JURISDICTIONAL. 

It is claimed by the plaintiff, and she offers to prove by 
competent evidence, that two plats containing the informa¬ 
tion required did not accompany the petition and that a plat 
was not endorsed and transmitted by the clerk of the court 
to the surv’eyor for record, and that no plat such as is re¬ 
quired by the statute is on hie in the office of the surveyor. 

Congress saw ht to expressly set forth and impose in the 
Act the mode of procedure and the jurisdictional essentials 
governing the institution of a valid proceeding. The Com¬ 
missioners had no power to condemn for the purpose afore¬ 
said prior to the said Act and unless they comply with it 
any proceeding attempted under it is absolutely void. It 
cannot be said that one plat will suffice when Congress ex¬ 
pressly legislated that two were necessary. 

It is very plain that one of the objects of the second plat 
to be hied in the surv’eyor's office was to afford information 
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and additional notice to the public and the interested parties 
of the pendency of the proceeding and to safeguard their 
property rights. 

Appellant contends that unless the plats containing the 
requisite information and required by the statute were filed, 
endorsed and transmitted in accordance with the statute, 

A 

the district court did not gain jurisdiction any more than 
it would have gained jurisdiction had the plats alone been 
filed without any petition or by a petition of one Commis¬ 
sioner. This is simply a case where the Commissioners 
failed to comply with the statute which is admitted by the 
motion to dismiss, but, notwithstanding the admission of 
record, the appellee undertakes to shield itself behind a 
highly technical defense. 

In City of Madison vs. Daley, 58 Fed., 751, 753, 756, the 
Statute read: 

“Before any matter of the opening, etc., shall be re¬ 
ferred to the City Commissioners, the Common Coun¬ 
cil shall refer the matter to an appropriate committee,” 
etc. 

The Court said: 

“ ‘Shair will be construed ‘may’ where no public or 
private right is impaired by such construction; but 
where the public are interested, or where the public or 
third persons have a claim de jure that the act shall be 
done, it is imperative, and will be construed to mean 
‘must.’ The right of eminent domain—that of taking 
the property of a private citizen without his consent, 
and devoting it to the use of the general public—is an 
exercise of the highest act of sovereignty. It can only 
be called into existence by the authority of the legisla¬ 
ture, and must be exercised in the mode and by the 
tribunal provided by law. This statute provides the 
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mode, and I have no doubt whatever that it is man¬ 
datory. The failure of the City Council to comply with 
it is fatal. 

‘‘Even if the word ‘harbor’ could be wrenched or 
tortured into meanings ‘wharf,’ the plaintiff must fail, 
because the S 5 tatute just referred to makes the con¬ 
demnation of the defendant’s land depend uiK>n the 
making and filing of a map and profile of the harlxir in 
the office of the Citv Clerk, describing the land bv 
metes and bounds, so that a surveyor could identify 
and locate it. This is commonly called the ‘instrument 
of appropriation’ which must set forth the facts pre¬ 
scribed by the statute. The filing of this instrument is 
jurisdictional, without which the proceedings are null 
and void. * * * Xhe exercise of the right of 

eminent domain is one of the attributes of sovereigntv, 
and can only l>e employed in the mo<le and by the 
persons authorized by the law-making power of the 
State. The private citizen cannot be deprived of the 
owmership of his property, even for a public use, ex¬ 
cept under statutory authority, strictly pursued, and 
u|x:)n just compensation made.'’ 

In the recent case of Eastern Oregon Land Co. vs. Willow 
River Land Co.. 204 Fed., pp. 516, 523, 534, etc., the ques¬ 
tion involved was whether a certain plat was posted, and 
although the court recognized the invaliditv of the con- 
demnation proceeding, for want of jurisdiction, by rea.son 
of the failure to jx^st the plat as required by the statute, it 
held that this omission was cured by a subsequent act of 
the legislature. However, there was a strong dissenting 
opinion to the effect that the subsequent act did not cure 
this fatal omission. It seemed to be conceded by all con¬ 
cerned that unless the subsequent act cured the fatal omi.s- 
sion the proceeding was absolutely void. 



In Fayz'^. Macfarland, 32 Appeals, pp. 295, 299, this court ■ 
unequivocally holds that the Commissioners are creatures 
of statute and that when they are emix)wered to exercise 
the right of eminent domain they must strictly comply to 
the letter of the law and unless they do so the proceeding 
is void. This Fay case has been repeatedly approved. 

It is respectfully submitted therefore that the Commis¬ 
sioners cannot be heard to say that the filing, endorsing and 
transmission of the plats recpiired by the statute were un¬ 
necessary as the statute has made^that mandatory; neither 
will thev be allowed to sav that because thev failed to com- 
ply with the statute wliich seeks to take from an owner 
property for public use, that they can invoke a highly 
technical defense and thereby shield themselves against their 
default or failure to comply with all the essential require¬ 
ments of law under which they undertook to acquire 
])roi)erty. 

The foregoing settled doctrine is also stated in— 

Matter of application of R. E. R. Co., 123 N. Y., 
pp. 351, 361, 362, where the court said: “It may be 
that in this particular case no prejudice would be 
worked by the failure to make and file a map, but the 
questi(jn is not of the particular necessity, but is one 
which goes to the foundation of the right of the peti¬ 
tioner to maintain the proceeding. Where it is sought, 
by resort to the si>ecial proceeding authorized by the 
statute, to take lands, in invitnm the owmer, they must 
be followed strictly, or are unavailing. It is only 
where the steps are all taken which the sovereign 
ix>wer has prescribed, that title to the private property 
is transferred from its owner. The rule is too familiar 
to require discussion at this day that a statute authority 
in derogation of the common law to divest the title of 
one must be strictly pursued and all prescribed require- 
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ments strictly o])servecl and conformed to, or it will be 
ineffectual for the purpose.” 

Dillon, Municipal Corporation, Vol. 2, Sec. 1040, 
and 1041, p, 1646, 1647. 

Hawkins z’s. Pittsburgh, 220 Pa. St., p. 7, 13. 

Cooley’s Constitutional Limitations, p. 760. 

'‘When, however, action is had for this purpose, 
there must be kept in view that general, aa well as 
reasonable and just rule, that, whenever in pursuance 
of law the proi>erty of an individual is to be divested 
by proceedings against his will, a strict compliance 
must be had with all the provisions of law which are 
made for his protection and l^enefit, or the proceeding 
will be ineffectual. These provisions must be regarded 
as in the nature of conditions precedent, which are not 
only to be observed and complied with before the right 
of the property owner is disturbed, but the party claim¬ 
ing authority under the adverse proceeding must show 
affirmatively such compliance. * * * So liigh a 

prerogative as that of divesting one's estate against his 
will should only be exercised where the plain letter of 
the law permits it and under a careful observance of 
the formalities for the owner's protection.” 

Vrceland rs. Jersey City, 54 N. J. Law, 49, 53. 

“Statutes conferring the power of condemnation 
under the right of eniment domain are strictly con¬ 
strued. Every condition prescribed by the legislature 
in the grant must be complied with, and the proceed¬ 
ings to condemn must be conducted in the manner and 
with the formalities prescribed in the grant of power. 
Formalities and modes of procedure prescribed are of 
the essence of the grant, which the courts cannot dis¬ 
regard on a conception that they are not essential.'’ 

Lewis, Eminent Domain, Vol. 2, p. 912. 

Cyc., Vol. 15, pp. 810, 812, 815, 816. 

In Lynchburg Investment Corporation vs. Rudolph, 40 
Appeals, D. C., pp. 129, 134. the court said: 
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^‘Jurisdiction is'not to be assumed and exercised in 
such cases upon the general ground that the subject 
matter of such is within the power of the Court. This 
would dispense with the forms of the law, prescribed 
by the legislature, for the security of absent parties. 
The question should be, haye the requisites of the 
Statute been complied with, so as to subject the pro¬ 
perty in controversy to the judgment of the Court, and 
is such judgment limited to the property named in the 
Bill? If this cannot be answered in the affiniiative, 
the proceedings of the Court beyond their jurisdiction 
are void. 

“In matters affecting private property rights of per¬ 
sons, * * * where it is sought to take it for public 

good, liberal construction should be indulged in favor 
of the parties thus affected, and every step required to 
be taken by the public officials in thus subjecting private 
property to public use must be literally followed. The 
Commissioners are creatures of statute. They possess 
no implied powers. Their authority to act must be 
gathered from the express terms of the law granting it. 
Hence, in any attempt to act under a statute granting 
authority they must comply literally with its require¬ 
ments. Neither has the Court any implied jurisdiction 
in the premises. Every requirement of a statute con¬ 
ferring jurisdiction upon the Court to entertain a pro¬ 
ceeding, providing a legal method of taking private 
proi>erty, must be complied with to the letter. It must 
clearly appear, either by express admission of the 
parties, or by competent evidence, that all jurisdictional 
ix)wers are present before the Court can lawfully 
proceed.'’ 

If the allegations of the Bill are measured by the language 
of this Court, can it be conscientiously contended that not¬ 
withstanding the omission to accompany the petition with 
two plats, one to be endorsed by the clerk and be transmit¬ 
ted by him to the Surveyor of the District for record in his 
office, nevertheless the Court had jurisdiction of the subject- 
matter ? 
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W'hile decisions can be multiplied uiK)n this subject, it 
seems that those (fiioted sufficiently demonstrate that the 
filing of plats and compliance with the essentials of the 
statute in condemnation proceedings are absolutely neces¬ 
sary in order to giv-e the Court jurisdiction. Eminent do¬ 
main proceedings being in rein and not in personam there 
is a marked difference between them as is well pointed out 
by the authority. 

I 

COLLATERAL ATTACK. 

Can it be seriously contended that the appellant has not 
the right to attack by this suit the jurisdiction of the Dis¬ 
trict Court regarding this matter. The lien upon her prop- 
ertv clouds the title thereof and unless it be removed her 
property will be sold. That she has the right to invoke the 
aid of an equity court to remove that cloud is clear. 

Buchannan vs Macfarland, 31 Appeals, D. C., p. 6. 

( 

In Western Union Telegraph Company vs. Trajip, 186 
Fed.. 114, 120, the Court said : 

“The iK>wer of taxation is the power to take from 
the owner that which is his to help defray the expense 
of the protection received from the government, and, 
if in any case this jx^wer is illegally exercised, it is an 
invasion of private right, and in the absence of some 
specific limitation of the remedy imposed by law, the 
party injured may resort to the courts to vindicate his 
right against those who attempt such invasion by any 
form of action which he could use against any other 
wrongdoer with respect to the same class of wrongs.” 

1 

In Morse vs. United States, Use of Hine, 29 Appeals. 
D. C., 433, 438, etc., where it was claimed that the Equity 
Court had no jurisdiction of the subject matter of a certain 
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suit and that therefore a bond exacted in that cause had no 
validity, the question of collateral attack was involved and 
seriouslv iirsfed. The Court said: 

y O 

“The question of jurisdiction is always examinable, 
collaterally. Whatever may be the circumstances, 
whether a right is asserted under a judgment or decree 
the judgment of the court which has awarded ft 
becomes the subject of inquiry. While the judgment 
of every court acting within the sphere of its jurisdic¬ 
tion is exempt from its collateral attack, directly the 
reverse of this is true in its relation to the judgment of 
any court acting beyond the pale of its authority.” 

The Court in that case took jurisdiction and overruled 
the demurrer based as here uixm collateral attack and con¬ 
sidered the question of jurisdiction of the equity court. The 
case went to the Supreme Court of the United States, 218 
U. S., 493, and there the question of collateral attack was 
again urged and the ruling of this court on that point was 
approved. 

RIGHT TO INVOKE EOUITY. 

Ordinarily one cannot obtain equitable relief against a 

tax assessment, but where the tax is a lien upon real estate 

• 

and clouds the title thereto, it is well settled that the Equity 
Court, in order to remove the cloud, will take jurisdiction. 

Buchannan vs. Macfarland, 31 Appeals, p. 6. 

Boise Artesian, etc., vs. Boise City, 213, U. S., 276, 
282, 283. 

Ogden City vs. Armstrong, 168 U. S., 224, 236, 

237. 238. 

Zeigler vs. Hopkins, 117 U. S., p. 683. 

The defense relied on by the appellee in this case was in¬ 
volved in Ogden City vs. Armstrong, and the Court there, 
in unmistakable language, held it untenable. 
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In the case of Briscoe vs. ]Macfarland, 32 Appeals, 167, 
173, 175, affirmed in 221 U. S., 547, relied on below by the 
appellee, the Court will observe that Briscoe submitted to 
the jurisdiction of the District Court, offered objections to 
the verdict and raised questions of constitutionality of the 
Act under which the condemnation proceeding was insti¬ 
tuted and the irregularity of the proceeding, all of which 
were ruled against him and he had the right of appeal which 
he did not avail himself of. 

The Supreme Court, in the Briscoe case, in its opinion 
expressly said: 

“But the Court was possessed of jurisdiction over 
tlie parties and over the subject matter. If the owner 
assessed did not in some way take steps to set aside the 
first verdict, its confirmation would necessarily be 
final. * * * The Court was in the exercise of a 

special statutory jurisdiction, but all the facts necessary 
to the exercise of that jurisdiction appear to have 
existed and such a judgment is no more subject to 
collateral impeachment than if the Court had^ been 
exercising its general jurisdiction.'’ 

In the case at bar appellant alleges in her Bill that she 
never directly nor indirectly submitted to the jurisdiction 
of the District Court, and will prove by extraneous evidence 
that all the facts necessary to the exercise of the Court's 
jurisdiction do not appear of record and this is admitted 
bv the defendant's motion to dismiss. 

Therefore it is respectfully submitted that the decree 
should be reversed. 


GEORGE C. GERTMAN, 

Attorney for Appellant. 
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No. 2965. 


HATTIE A. EDELIN, Appellant, 

vs, 

DISTRICT OF COLUMBL\, a Municipal Cobpokation, 

Appellee. 


brief for appellee. 


Statement. 

This is an appeal from a decree in equity of the Supreme 
Court of the District of Columbia, dismissing a bill of com¬ 
plaint, the object of which was to vacate a judgment of the 
District court confirming the verdict of a condemnation jury 
in the matter of the establishment of a certain building line 
under the provisions of the act of Congress of June 21,1906 
(34 Statutes, 384). 

The bill contains numerous averments, but the sole propo¬ 
sition which was the subject of argument below and of the 
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brief filed herein is that the law required the Commissioners 
of the District of Columbia to file duplicate plats with their 
condemnation petition, whereas only a single plat appears 
to have been filed. 


ARGUMENT. 

L 

The act of June 21, 1906, provides as follows: 

‘‘That the Commissioners of the District of Colum¬ 
bia be, and thev are herebv authorized to establish 
building lines on streets or parts or streets less than 
ninety feet wide in the District of Columbia, upon 
the presentation to them of a plat of the street or part 
of street upon which such action is desired, showing 
the lots and the names of the record owners 
thereof, and accompanied by a petition of the owners 
of more than one-half of the real estate shown on such 
plat, requesting that building lines be established, or 
when the Commissioners deem that the public in¬ 
terests require that such building lines be established: 
Provided that no such building line shall be estab¬ 
lished oh any part of street less than one block in 
length. 

“Sec. 2. That upon the filing of such plat and 
petition in the office of said Commissioners, or when 
the Commissioners shall deem that the public inter¬ 
ests require it, the said Commissioners shall institute 
condemnation proceedings in the Supreme Court of 
the District, sitting as a District court, by a petition 
m rem particularly describing the land to be taken, 
which petition shall be accompanied by duplicate 
plats to be prepared by the surveyor of said District 
showing the location of said proposed building lines, 
the number of square feet taken from each lot or 
part of lot and the boundaries thereof of each square 
or block, and such other information as may be 
necessary for the purposes of such condemnation. 
Upon the filing of such petition one copy of the plat 
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endorsed with the docket number of the case shall 
be returned by the clerk of the said court to the said 
sun^eyor for record in his office. 

^‘Sec. 3 . That the condemnation proceedings 
herein provided for shall be in accordance with 
the ^provisions of section 1608 -/ to section 1612 , 
both inclusive, of the Code of Law for the Dis¬ 
trict of Columbia.^ sic * 

The provisions of the Code last referred to are those gov¬ 
erning the opening, etc., of alleys and minor streets in the 
District of Columbia. 

It is alleged here that only one plat accompanied the 
petition and that the failure to file two constituted an omis¬ 
sion of a necessary jurisdictional preliminary condition 
which made all subsequent proceedings null and void. 

This proposition rests upon assertion merely. It is sup¬ 
ported neither by authority nor reason. The record shows 
that a number of parties interested- were present and took 
part in the hearing. If this trivial omission was considered 
important enough by any of them to be called to the atten¬ 
tion of the court, it could, of course, have been corrected 
very easily. 

In the case of Noble vs. Union River Logging Railroad 
Company, 147 U. S., page 165 , Mr. Justice Brown, at page 
173 , remarks as follows: 

‘Tt is true that in every proceeding of a judicial 
nature, there are one or more facts which are strictly 
jurisdictional, the existence of which is necessary to 
the validity of the proceedings, and without which 
the act of the court is a mere nullity; such, for ex¬ 
ample, as the sendee of process wdthin the State upon 
the defendant in a common law action. * * ♦ 

In these and similar cases the action of the court or 
officer fails for want of jurisdiction over the person 
or subject-matter. The proceeding is a nullity, and 
its invalidity may be shown in a collateral proceed¬ 
ing. 

“There is, however, another class of facts which 
are termed quasi jurisdictional, which are necessary 
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to be alleged and proved in order to set the machinery 
of the law in motion, but which, when properly al¬ 
leged and established to the satisfaction of the court, 
cannot be attacked collaterally. With respect to these 
• facts, the finding of the court is as conclusively 

presumed to be correct as its finding witt respect to 
any other matter in issue between the parties. Ex¬ 
amples of these are the all^ations and proof of the 
requisite diversity of citizenship, or the amount in 
controversy in a Federal court, which, when found 
by such court, cannot be questioned collaterally; 

* * * the existence and amount of the debt of a 

petitioning debtor in an involuntary^ bankruptcy; 

* * * and others of a kindred nature, where the 

want of jurisdiction does not go to the subject-mat^ 
ter or the parties, but to a preliminary fact necessary 
to be proven to authorize the court to act.” 

Clearlv the fact or omission relied on in this case is not of 

V 

the character illustrated above. 

The provision for filing duplicate plats prepared by the 
survevor, one of which is to be returned to the survevor for 
record, is at most an administrative detail. The surv’eyor 
prepares the plat in the first instance. Its sole purpose 
could be but to make a permanent record in the surveyors 
office, and is of no importance or significance until the alley 
project in consummated which results from the conclusion 
of the proceedings. 

It is evidentlv an inheritance from a former law govern- 
ing the opening of alleys under which proceedings were 
had without the instrumentality of the court. The present 
provisions for opening alleys were enacted in 1905 . Prior to 
that time the proceedings were initiated either by a peti¬ 
tion of the property owners, or by an order of the Commis¬ 
sioners, or a certificate of the health officer, which were for¬ 
warded to the marshal for the District of Columbia with a 
request for the empaneling of a jury. The marshal em¬ 
paneled a jury, which sat without the presence of the couri 
and returned one copy of its verdict to the recorder of deeds 
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and one to the surveyor for record. Plats were also re¬ 
quired to be 'filed in duplicate or triplicate, one copy of which 
was required to be filed with the recorder of deeds. The law 
of 1905 , providing for the conduct of the proceedings 
through the instrumentality of the court, eliminated the 
provision respecting the filing of either verdict or plats with 
the recorder of deeds, but possibly through inadvertence the 
provision for filing duplicate plats was retained. That it 
has no significance is abundantly proven by the fact that the 
provisions of law for the extension of streets, avenues, and 
highways contain no such provision. Section 4915 of the 
Code relating to proceedings for the extension of streets 
which are much more numerous and important than pro¬ 
ceedings for building lines and alleys provides that- the peti¬ 
tion shall contain “a plan” of the land to be taken. 

Buchanan vs. Macfarland, 31 Appeals D. C., page 6, was 
a case in which a bill in equity was filed to set aside the sale 

of land to enforce a lien created bv an assessment for benefits 

«/ 

for the extension of Rhode Island avenue. 

It was alleged in that case that the sale was void for the 
reason that the assessment was not due and payable at the 
time of the sale, and, further, that the judgment of the Dis¬ 
trict court confirming the verdict of the jury in that case 
was void for the reason that parties interested had filed ob¬ 
jections to the verdict, which entitled them to a rehearing 
by a jury of twelve and deprived the court of jurisdiction 
to confirm the verdict. 

In the prior case of Macfarland vs. Saunders (25 Appeals, 
438 - 442 ), this court had sustained the contention that the 
District court was without jurisdiction to confirm the verdict 
in such a case, and had affirmed a decision of the District 
court setting aside a previous order of confirmation on that 
ground. The Saunders decision was urged as an authority 
for the proposition of want of jurisdiction in the Buchanan 
case. But the court distinguished the Buchanan case from 
the Saunders case on the ground that the Saunders decision 
was a review on a direct appeal from a judgment of the Dis- 
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trict court, whereas in the Buchanan case no direct appeal 
had been taken and the want of jurisdiction could not be 
made the subject of a collateral attack. 

The situation is analogous here, with this difference, that 
in the Buchanan case the want of jurisdiction in the District 
court to pass the order of confirmation was a patent and 
serious error, whereas the trifling irregularity relied on here 
can in no sense be called jurisdictional. 

In Briscoe m. Macfarland, 221 U. S., pages 553 , 554 , 
where the same question was raised, the Supreme Court- held 
that the District court had complete jurisdiction of the sub¬ 
ject-matter and of the parties, and that its judgment was 
no more subject to a collateral attack than the judgment of 
a court of general jurisdiction. 

n. 

Even if the omission complained of were a ^^jurisdictional 
fact” in the proper sense of the term, the final judgment 
of the court in District cause No. 880 is conclusive of it. 

Noble vs. Union River Tx)gging Railroad Company, 
supra. 

The record in District cause No. 880 was brought to this 
court in the case of Newman vs. Newman, 42 Appeals, 588 , 
cause No. 2681 . 

Paragraph 8 of the petition of the Commissioners of the 
District of Columbia in said case (Record in cause No. 2681 , 
p. 3 ) is as follows: 

‘‘That duplicate plats prepared by the surveyor of 
the District of Columbia are filed herewith, marked 
Exhibit D. C. No. 1 , and Exhibit D. C. No. 2 , 
showing the location of said proposed building line, 
and number of square feet to be taken from each lot, 
or part of lot and the boundary thereof in each square 
or block, and such other information as may be neces¬ 
sary. for the purpose of such condemnation.” 
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This averment was not denied by any of the parties be¬ 
fore the court, and the plaintiff herein was constructively 
present. 

Encyclopaedia of Pleading and Practice, volume 12 , page 
212 , states the following in a note under the caption “Ad¬ 
mission of Jurisdictional Facts Alleged:^’ 

“Where a judicial tribunal has general jurisdic¬ 
tion of the subject-matter of the controversy or in¬ 
vestigation, and the special facts which give it the 
right to act in a particular case are averred and are 
not controverted upon notice to all .proper parties, 
jurisdiction is acquired, and cannot be assailed in ' 
any collateral proceeding. Bumstead v$. Read, 31 
Barb. (N. Y.), 661 . See also Wanzer vs. Howland, 
10 Wis., 8; Heirmann vs. Stricklin, 60 Miss., 234 .” 

The decree of the court below should be affirmed. 

Respectfully submitted, 

CONRAD H. SYME, 

JAMES FRANCIS SMITH, 

Attorneys for Appellee, 
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